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THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11122
V.

JAMES S. HUNTER

Respondent .
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OPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe August 28, 1990 oral
initial decision issued by Adm nistrative Law Judge Joyce Capps,
following an evidentiary hearing.” W grant the appeal.

The | aw judge found, as the Adm nistrator had all eged, that

respondent had violated 14 C F. R 135.5, 135.29(a), 135.33(a),

'The initial decision, an excerpt fromthe hearing
transcript, is attached.
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135.143(a), 135.293(b), and 135.343.° Specifically, the |aw
judge found that respondent, as owner and president of Certified
Avi ation, Inc., know ngly conducted and, as pilot, operated 32
flights for conpensation and hire when neither he nor his conpany
had an air taxi operating certificate. Tr. at 261-262. The
initial decision states that respondent:

went into this charter operation knowng full well what he

was doing. He nade no attenpt, according to him to find

out fromthe | ocal FAA office about the legality of this

thing. . . . [I] amnot too inpressed by the fact that . . .

when an FAA inspector told themthat this was a bit of a no-

no operation, that they ceased imediately. The operation
at this point was not proving to be quite as lucrative as it

started out . . . . | know we don't have anything in
evi dence about any of these flights being conducted
recklessly . . . but we don't need that for us to find that

this was a very dangerous thing to do.
Tr. at 264, 266, 267. Despite these findings, the |aw judge
reduced the sanction fromthe revocation of respondent's
comercial pilot certificate ordered by the Administrator to a
10-nmont h suspension of that certificate.

Respondent has not appeal ed the | aw judge's deci sion.

’As pertinent, subsection 5 requires an operating
certificate for Part 135 operations, subsection 29(a) requires
that the business' nane be on the operating certificate,
subsection 33(a) requires geographic authorization to operate,
subsection 143(a) requires that the aircraft and equi pnent neet
appl i cabl e regul ati ons, subsection 293(b) requires that pilots
pass conpetency checks, and subsection 343 requires that
crewnenbers conplete appropriate initial and recurrent training.

In his answer to the order, respondent admtted that he had
not passed Part 135 oral or witten tests or a conpetency check,
and had not conpleted the training. He further admtted that the
involved aircraft had not been determned to neet Part 135.
Respondent argued in his defense that the operations at issue
were sinply a sharing of expenses not subject to Part 135 and,
therefore, the cited regulations did not apply.
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Rat her, the Adm nistrator appeals the sanction reduction. He
argues that the law judge failed to offer the necessary reasons
to reduce the sanction. Furthernore, in the circunstances of
this case, he clainms revocation is warranted, citing

Adm nistrator v. Golden Eagle Aviation, Inc., 1 NTSB 1028 (1971).

Respondent, replying in opposition, does not attenpt to

di stingui sh Golden Eagle. |Instead, he points to certain factors

present here and cites other cases to support the |esser sanction
adopted by the | aw judge.

W agree with the Adm nistrator that the | aw judge erred.
Where, as here, the law judge has affirned all violations alleged
in the Adm nistrator's conplaint, a reduction in the sanction
requires that the | aw judge offer clear and conpelling reasons

for such reduction. Admnistrator v. Mizquiz, 2 NISB 1474

(1975). No such reasons are offered here.’® |ndeed, the

di scussion in the initial decision wuld | ead one to believe the

| aw j udge intended to affirmthe Administrator's sanction.”’
Moreover, we can find no basis to disturb the

Adm nistrator's choice of sanction. In Admi ni strator v. Wnqgo, 4

‘The | aw judge stated only that: "This case could go either
way, but | don't think, under all of the circunstances,
revocation is the answer."” Tr. at 268.

‘The | aw judge found: "I am aware of the Gol den Eagle case
and | think it is close to the situation that | have got before
me now. In CGolden Eagle, at |east they had a Part 135
certificate . . . [h]lere, we didn't have anybody that even
bothered to get a certificate." Tr. at 267. Even after anending
the sanction, the law judge stated: "I don't think the Respondent
still realizes just how dangerous his actions were -- very
dangerous -- and that is what upsets ne." Tr. at 2609.
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NTSB 1304 (1984), we noted that the |lack of qualification
necessary to justify certificate revocation can be shown in two
ways: where a continuing pattern of conduct shows disregard for
regul ations or |ack of conpliance disposition; or where conduct
on a single flight is sufficiently egregious to denonstrate |ack
of qualification. Here, there is considerable evidence to show a
continuing pattern of disregard for the regul ations and | ack of
conpliance disposition. Not only did respondent operate nunerous
air taxi flights when neither he nor the aircraft net required
safety standards, he chose a co-pilot with only a private pil ot
certificate, and he operated into unapproved airports. Tr. at
198-199. (The law judge later found that crew was | ess qualified
t han respondent. Tr. at 266.)

No mitigating factors present thenselves in the record, and
the | aw judge's specific holdings (as opposed to her ultimte
concl usi on) argue agai nst a sanction reduction. Sanction varies
dependi ng on the circunmstances of each case.® Thus, for exanple,

in Adm nistrator v. Sabar, 3 NTSB 3119 (1980), respondent was

found to have operated a for-hire flight w thout the necessary
operating authority and a 30-day suspension was inposed. In that
case, respondent (who was qualified to performthe flight)
undertook to fly one passenger, an individual he had previously
taught and with whom he had shared expenses in the past.

Respondent cites Adm nistrator v. Jones, 2 NISB 1869 (1975),

°See, e.q., Administrator v. Pearson, 3 NTSB 3837, 3838
(1981).
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where a 30-day suspension was al so inposed. In contrast to the
i nstant situation, however, respondent Jones operated only four
flights, had consulted an attorney prior to undertaking them and
did not have the sane relationship to the carrier as respondent

in this case.® Golden Eagle, at the other extrene, directed

revocation, follow ng "nunmerous" unlicensed for-hire flights over
a 2-nonth period, use of unqualified crew, use of an unairworthy
aircraft, and operation of an overweight aircraft.

Al t hough the circunstances of Golden Eagle were nore

egregi ous than those before us now, it is not our role to second-
guess the propriety of the Admnistrator's chosen sancti on.

| nstead, here we act to ensure that the sanction is not

i nconsi stent with past precedent. Based on the cases cited as
wel | as our own review, we cannot find that revocation is

unreasonabl e. Indeed, nost recently in Admnistrator v. Maley,

NTSB Order EA-3634 (1992), we affirnmed the Admnistrator's
energency order of revocation in a simlar case.

The various rationale to the contrary offered by respondent
are not convincing. That no accident, incident, or injury
occurred is providential and does not warrant a different result.

See Administrator v. @y Anerica Airways, 4 NTSB 888, 891-892

’Respondent's other citations are |less useful. |If
respondent is attenpting through these cases to illustrate the
di fference between this case and others where a threat to
avi ation safety was denonstrated through reckl ess conduct or
injury to passengers, we reiterate that injury is not a
prerequisite to revocation. Furthernore, respondent offers
little analysis of the Board's reasoning in the cited cases. As
noted in Pearson, each set of facts raises different safety and
enf orcement concerns.
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(1983). That respondent may have had appropriate ratings for the
aircraft does not elimnate his violation of many ot her
regul ati ons, nor does his clean record after these events permt

sanction reduction. Accord Administrator v. Thonpson, NTSB O der

EA- 3247 (1991) at footnote 9 (neither respondent's violation-free
record nor good attitude justifies reduction of the sanction).
Simlarly, we reject the claimthat the | aw judge's decision
shoul d be uphel d because respondent ceased the operations when
advi sed by the FAA. See the law judge's explicit findings (Tr.

at 266, 268) and Thonpson, supra. Finally, the Admnistrator's

choice not to proceed agai nst respondent by way of an energency
order of revocation does not denonstrate that revocation is

unnecessary or inappropriate. Administrator v. Wsler, NTSB

Order EA-3591 (1992) at 5-6.



ACCCRDI N&Y, |IT IS ORDERED THAT:

1. The Adm nistrator's appeal is granted;
2. The initial decision is nodified as set forth above; and
3. The revocation of respondent's comrercial pilot certificate

shal | begin 30 days fromthe date of service of this order.’

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

'For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8§ 61.19(f).



